with a new one, and I suppose the old one was either discarded
or "traded in" on the new one.  As an analogy, if someone
were to tell me that an accident was caused by defective
brakes, the first question I would ask is whether or not
the brakes were tested to determine whether they were in
fact defective.  Why the throttle was not subjected to any
tests by mechanical experts still remains a mystery.

Notwithstanding my comments above, I conclude and find
that there is ample evidence in this case to support the
citation in question.  Although there were no eyewitnesses
to the accident, Mechanic Bowles testified that when he
arrived at the accident scene, the machine had been trammed
back from an embankment where it had come to rest after
running over the victim, and that the engine was still running,
He stated that he climbed into the cab and was unable to
shut the engine off by means of the throttle.  He then dropped
the blade of the machine, thereby "killing the engine."
He confirmed that the throttle linkage on such machines was
a common problem, and that in those instances where the engine
could not be shut down, the throttle linkage was the problem.
Although the mechanic who installed the new throttle mechanism
to achieve abatement showed him the old one which was taken
off, MSHA did not produce the mechanic to testify at the
hearing, and no further information was forthcoming as to
the actual condition of the old one.  Mr. Bowles was of the
opinion that "killing the engine" from outside the machine
because the throttle linkage would not do the job for which
it was designed while one was seated inside the cab was unsafe,

James Jones testified that he operated the bulldozer
in question on the shift immediately before the accident,
and he confirmed that the machine had recently been in the
shop for repairs and was a substitute machine being used
while the regular one was down for maintenance.  He stated
that the machine was brought to him by a mechanic and that
the engine was running.  He operated it for the rest of the
shift, and when his work was completed, he could not shut
the machine down by using the throttle inside the cab and
had to "kill the engine" by raising the blade, thereby
"choking the motor."  He never experienced similar problems
with other bulldozers, and was always able to shut the engine
off by means of the throttle from inside the cab of those
machines.  Mr. Jones' confirmed that he did not report the
throttle condition to anyone at the end of his shift, and
he did not believe he was in any danger because he could
not shut the engine down by means of the throttle.
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